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BY FACSIMILE
The HonorableAlexis M. Herman
Secretary
Departmentof Labor
200 ConstitutionAvenue,N.W. - Room S2018
Washington,D C. 20210

DearMadamSecretary:

This letterfollows up on six lettersfrom me to Departmentof Labor(DOL) SolicitorHenry Solano,
OccupationalHealthandSafetyAdministration(051-IA) AssistantSecretaryCharlesJeifress,andyou,
from December3, 1999throughJuly 5, 2000,which questionedpossibleaugmentationof DOL full-time
equivalents(FTEs)by useof contractors,DOL’s improperuseof contractorsfor inherentlygovernmental
functionsin therulemakingprocess,andDOL’s useof contractorsto unfairlybiasits ergonomics
rulemaking.On May 31st, I requesteda legal opinionfrom the Departmentof Justiceaboutpossible
defectsin DOL’s ergonomicsrulemaking.

I requestthatyourespondto the questionsin theenclosure,including,atDOL’s request,questions
intendedfor two DOL employeeswho wereformerlyDOL contractors.Pleasedelivertheagency’s
responseto the Subcommitteemajoritystaff in B-377RayburnHouseOffice Building andtheminority
staffin B-350ARaybumHouseOffice Building not laterthannoon on Friday,September1, 2000. If you
haveanyquestionsaboutthisrequest,pleasecall ProfessionalStaffMemberBarbaraKahlow on 226-
3058. Thankyoufor your attentionto thisrequest.

DavidM. McIntosh
Chairman
Subcommitteeon NationalEconomicGrowth,
NaturalResources,andRegulatoryAffairs

Enclosure

cc: The HonorableDan Burton
The HonorableDennisKucinich
TheHonorableAnneNorthup

The HonorableMike Enzi
RandolphMoss,Esq.,DOJ
David Ogden,Esq.,DOJ



Questionsfor DOL on ErgonomicsContractors

QI. ContractExpenses.On May 10, 2000, theSubcommitteerequestedinformationaboutall
DepartmentofLabor(DOL) contractawardsfor its ergonomicsrulemaking. On May
26th,DOL providedalisting ofcontractawardsfrom 1996 to present.In responseto the
Subcommittee’sfurther inquiry on June12th andits chartindicatingpossibleadditional
contractsbasedon aDOL responseto aFreedomofInformationAct (FOIA) requestby a
privateparty to DOL, on June30th,DOL providedsomeclarifications. OnJuly 2 1st,
DOL providedsomeadditional “pre-1995”awardsinformation.

a. Werethereanycontractawardsfor the ergonomicsrulemakingin 1996orwasthe
“pre-1995”dateatypographicalerror, i.e., did DOL intendto say“pre-1996”?

b. SincetheNationalArchivesandRecordsAdministration(NARA), in its “Baseline
Services”document,currentlycommitsto produceall ClintonAdministrationagency
recordswithin 24 hours,on whatdate(s)did DOL requestarchivedinformationonpre-
1996awardsandon whatdate(s)did DOL receivearchivedinformation?

c. Pleaseexplainthereason(s)for DOL’s delayin fully respondingto the
Subconm2littee’sMay 10th request.

d. Whenwill DOL providetheremainingrequested(threemonthsago) information
aboutits contractawardsfor theergonomicsrulemaking,includinganyDOL contract
awardssincetheSubcommittee’sMay 10th request?

Q2. AugmentingFTEs. Pleasecompletethefollowing chart, includingDOL’s actual(vs
authorized)full-time-equivalent(FTE) staffingby yearfor all ofOSHA’srulemaking
activitiesfrom 1992 to presentandseparatelyfor its ergonomicsrulemaking,andDOL’s
contractexpensesby yearfor all of051-lA’s rulemakingactivitiesfrom 1992 to present
andseparatelyfor its ergonomicsrulemaking.

FTEsfor
ergonomics
rulemaking.. .

1994

1995

1993

1996

1997

1992



Year

FTEsfor
all OSHA
rulemakings

FTEsfor
ergonomics
rulemaking

Contract$ for
all OSHA
rulemakings

Contract$ for
ergonomics
rulemaking

1998

1999

2000

Q3. DariusSivin. From January20, 1999to June30th,DariusSivin performedDOL services
asa subcontractor.On July 16th,DOL awardedhim acontractfor servicesfrom July 1st
(i.e., prior to thecontractaward)to August31St. On September22th,he becameaDOL
employee.

a. SincetheDOL contractwasnot awardeduntil July 16th,underwhatauthority, if any,
did DOL reimburseMr. Sivin for servicesrenderedby him from July 1stto July 15th?

b. Did anyDOL employeediscusswith DariusSivin howto respondto the
Subcommittee’sJune1, 2000andJuly 5th letters? If so,what advicedid theDOL
employee(s)give Mr. Sivin? Also, pleaseidentify suchemployee(s).

c. In atelephoneconversationon June15th, Mr. Sivin agreedto providee-mailsboth
authoredby him andreceivedby him. WhichDOL employee(s)coachedMr. Sivin after
June15th to originally only providee-mailsandotherdocumentsauthoredbyhim and
not thosehereceived?

d. In atelephoneconversationon July 26th,Mr. Sivin volunteeredhis awarenessofthe
Subcommittee’sinterestin obtaininganswersto the questionsheneglectedto answerin
his July 17threply to the Subcommittee’sJuly 5th letter. WhichDOL employee(s)told
Mr. Sivin beforeJuly 26thaboutthe Subcommittee’sinterestin obtainingmissing
answers,including theamountMr. Sivin waspaidasa subcontractor?

Q4. InherentlyGovernmentalFunctions

.

a. UnderOffice of ManagementandBudget(0MB) CircularA-76 andotherrelated
government-widerestrictionson procurement,wheredoesDOL drawthe line between
allowableandunallowablecontractingactivitiesfor regulatorypolicy development?

b. WhatdoesDOL considerunallowableand,thus,inherentlygovernmentalfunctions
for regulatorypolicy development?

Q5. TargetedOutreach.Documents(e.g.,aDecember1999“DearStakeholder”letterfrom
OSHAAdministratorJeifress)submittedby DOL’s contracted“expert”witnessesreflect
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DOL’s attemptto influencetherecordin supportofOSHA’sNovember23rdproposed
ergonomicsprogramstandard.Pleasecompletethefollowing chart,including an
identificationof eachpersonorentity senta DearStakeholderletter, with an indicationif
eachsubmittedawrittencommentand/ortestifiedorally andif thecommentwasin
supportoropposedto thestandard.

Person,Title &
OrganizationalAffiliation

WrittenComment
(yesorno)

OralTestimony
(yesorno)

Supportor
Oppose?

[name,title, organization#11

[name,title, organization#2]

[name,title, organization#3]

Q6. DOL Editing. Documentssubmittedby DOL’s contracted“expert” witnessesreflect
DOL’s editingoftheirdrafttestimony. Pleasesubmitcopiesof all draftswith anyDOL
editson themandall documents(includingbutnot limited to e-mails,memorandaand
faxes)with anyDOL advice.

Q7. DOL Coaching.Documentssubmittedby DOL’s contracted“expert” witnessesreflect
DOL’s rehearsal(practice)sessions.Did any personotherthanaDOL employeeora
contracted“expert” witnessattendthesesessions?If so, pleaseidentify eachsuchperson,
theirorganizationalaffiliation, andwhichsessionstheyattended.

Q8. DOL Advice on McIntoshRequests.DOL staffinformedSubeommitteestaffthat DOL
haduseda“script” for callsto the“expert” witnesses,askingfortheirdeliveryof
McIntosh-requesteddocumentsto DOL insteadofto theSubeommittee.Also,
documents(e.g.,aJune2000DOL Solicitor’sOffice letterto the“expert” witnesses,
which wasaftertheSubcommittee’sJune23rddeadlinefor replies)submittedby DOL’s
contractorsreflectDOL adviceonhowto respondto theSubcommittee’srequests.

a. Pleasesubmitall DOL documents(includingbutnot limited to e-mails,memoranda,
andfaxes)discussingtheMcIntoshSubcommittee’srequests.

b. WhichDOL employee(s)advised“expert” witnesscontractorsnot to maketimely
submissionsto theSubcommittee?Onwhichday(s),did DOL providethis advice?
Pleaseprovideacopyof the“script” usedin thesecalls.
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c. Documents(e.g.,a July 2000e-mail from DOL to the“expert”witnesses)submitted
by DOL’s contractorsreflectDOL’s offer to increasetheir contractawards. How much
will DOL be payingits contractorsto respondto theMcIntoshrequests?

d. SinceDOL’s 28 “expert” witnesspersonalservicecontractsfor $10,000apiecewere
awardedwithout competition,whatprocurementrulesgovernamendmentsto increasethe
dollarawardsfor thesecontracts?

Q9. Conflict-of-Interest.EventhoughFederalcontractorsarenot subjectto thestrict conflict-
of-interestrestrictionsapplicableto Federalemployees,what, if any,checksdoesDOL
maketo ensurethatits contractorshaveno conflict-of-interestin theoutcomeofa
rulemaking?

QlO. MartheKent. In 1994, MartheKent, who is nowaDOL official intimately involvedin
theergonomicsrulemaking,wasPresidentandCEOofMeridianResearch,Inc., a
companywhichDOL identifiedon July21,2000asreceivinga 1993contractforthe
ergonomicsrulemaking. In 1995,Meridiansoldits assetsto theEasternResearchGroup
(ERG),a companywhich receivedat least$2.5 million in DOL contractawardsfor the
ergonomicsrulemaking. Accordingto aSeptember4, 1995WashingtonTimesarticle,
“Threedaysbeforebeginningat OSHA, Ms. Kentdisqualifiedherselffrom all matters
involving Meridianor its successor.”

a. Pleaseprovidea copyofeachreleaseor any otherdocumentthat Ms. Kentsigned
regardingheremploymentatDOL.

b. Did Ms. KentreviewanyERGbidsorproposalsbeforeDOL awardedcontractsfor its
ergonomicsrulemaking?If so,whichones?

c. Pleaseprovideacopyofall ofMs. Kent’sergonomicsrulemakingdocuments
(includingbut not limited to e-mailssentandreceivedandmemorandasentandreceived)
relatingto Meridianand/orERG.

d. TheFederalAcquisition Regulation(FAR) generallyrequiresthat contractrecordsbe
retainedthreeyearsafterfinal payment(48CFR4.703). Did Ms. Kentretainany
ergonomicsdocumentsfrom herdaysat MeridianResearch?If so,pleaseprovideacopy
of eachrecord,asdefinedin theattached.If not, wherearetheserecordshoused?

Attachment
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Definitions andInstructionsfor theProductionofRecords

1. Whenarequestcallsfor theproductionofrecords,the Subcommitteerequestsall
responsiverecordsthatarein theagency’spossession,custody,orcontrolthroughthedateof the
final submissionofrecordsto theSubcommittee,unlesstherequestclearlystatesthatthe
Subcommitteeis only interestedin recordsreceivedduringaparticulartime period.

2. Pleasesequentiallynumberall recordsthatyouproduceto theSubcommittee,and
indicatethesourceofany recordif thesourceis not accuratelyreflectedon the recorditself.
Pleasesubmitall recordson single-sidedpaperandsubmitan inventoryofrecordsproducedif
thevolumeis morethan100 pages.

3. To theextentpracticable,pleaseorganizetherecordsordocumentsin tabbedbindersor
foldersthat indicatewhich recordsareresponsiveto whichrequestsfor information.

4. Forthepurposesofthis andrelatedrequestsin thefuture,the“record” or“records”shall
includeany andall drafts,originals,andnon-identicalcopiesofany itemwhetherwritten, typed,
printed,electronicallyrecorded,transcribed,punched,ortaped,howeverproducedorreproduced,
andincludesbut is not limited to anywriting, transcription,orrecording,producedorstoredin
anyfashion,includinganyandall computerentries,memoranda,notes,talking points,letters,
joumalentries,reports,studies,calendars,manuals,pressreleases,opinions,documents,
analyses,messages,summaries,bulletins,e-mail messages(in hardcopyandelectronicforms),
disks,thetext ofanyalphanumericmessagesorotherelectronicpagingdevices,briefing
materials,coversheetsorroutingcoversheetsandanyothermachinereadablematerialofany
sortwhetherpreparedby currentorformerofficersandemployees,agents,consultantsorby any
non-employeewithout limitation. “Record”or “records”shallalsoincluderedactedand
unredactedversionsof thesamerecord.
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